PROMISSORY NOTE

Serial Number:  RJS0001

Presented for payment to:

Lundberg & Associates

123 Main
Anytown, UT 84115

Re:
Account 1234
Date:11/27/00

For:  ROBERT J. SMITH
Pay To:  John Jones, attorney for Lundberg & Associates

Exactly  Forty-eight thousand eight hundred forty-eight dollars and fifty-five cents…   $48,848.55


The undersigned, hereinafter referred to as Maker, tender this Promissory Note, as an offer of performance for the express purpose to Pay, Discharge, and Extinguish all alleged obligations in Full, to  John Jones (“successor Trustee”), hereinafter referred to as Holder, for and on behalf of ROBERT J. SMITH, Maker.


It is the express intent of the Maker, by this offer, to extinguish the obligation alleged by the Holder in full, be it a simple contract or a statue staple.  It is well established in American Jurisprudence that an obligation is extinguished by an offer of performance.


The undersigned MAKER, promise to pay, discharge and extinguish this PROMISSORY NOTE upon presentment by HOLDER to the MAKER, provided HOLDER  fulfills the required conditions of presentment before or at the time of presentment, as follows:


Conditions of Presentment:  Maker reference to Washington and California statutory language and civil code is for the express purpose of acting as an aide to understanding the nature and meaning of an offer of performance.  Maker does not rely upon any statutes, state or federal, for the legal and lawful significance of this tender offer.


This is a tender offer of performance to pay, discharge, and to extinguish all alleged obligations, in full, to the Holder.


For the purpose of clarification, please take notice of Washington Session Law 1899 c 149; 1965 ex.s c 157, codified in RCW 52A.3-603, cross referenced with U.C.C. 3-603, or C.U.C.C., to wit:


Tender of payment.

1. Any party making tender of full payment to holder, when or after it is due, is discharged to the extent of all subsequent liability for interest, cost and all attorney’s fees.

2. The holder’s refusal of such tender wholly discharges any party who has a right of recourse against the party making the tender.

3. Where the maker or acceptor of an instrument payable otherwise than on demand is able and ready to pay at every place payable specified in the instrument when it is due, it is equivalent to tender (Enacted 1899)

Holder may either accept this offer, reject this offer, or object to the mode of this offer.  If the Holder objects to the Maker’s use of the Washington Session Law and Civil Code or the California Civil Code as an aide to understanding the nature and meaning of this offer, the Holder should lodge that objection immediately and the Maker will resubmit this offer without any reference to the statutes of the California Civil Code or Code of Civil Procedure and/or the Washington Session Law and Civil Code.

For the purpose of clarification, please take notice of California Civil Code, Section 1501, to wit:

1501. Time for objection to mode of offer.

Objections to mode of Tender Offer:  All objections to the mode of an offer of performance, which the creditor has an opportunity to state at the time to the person making the offer, and which could be then obviated by him, are waived by the creditor, if not then stated.


Offer to Pay, Discharge and Extinguish Alleged Obligation:  This is an tender offer of performance with intent to extinguish the alleged liability to the Holder.  As an aide to understanding the nature and meaning of the Maker’s tender offer, please note the following language from statutes enacted in 1872 by the California legislature, setting forth the commonly understood meaning of such offer:  California Civil Code, Section 1485; to wit:

1485. Extinction of obligation.

Obligation Extinguished by Offer of Performance:  “An obligation is extinguished by an offer of performance, made in conformity to the rules herein prescribed, and with intent to extinguish the obligation.”   (Enacted 1872)


And California Code of Civil Procedure, Section 2074; to wit:

2074.    Rejected offer as equivalent to production and tender of money, instrument, or property.  An offer Equivalent to Payment.  “An offer in writing to pay a particular sum of money, or to deliver a written instrument or spe4cific personal property is, if not accepted, equivalent to the actual production and tender of the money, instrument, or property.”


And California Civil Code, Section 1498; to wit:

1498.    Offer dependent upon performance and conditions.  Performance of Conditions Precedent:  “When a debtor is entitled to the performance of a condition precedent to, or concurrent with, performance on his part, he may make his offer to depend upon the due performance of such condition.”  (Enacted 1872)

Condition Precedent for Presentment:  This offer of the Maker to pay, discharge and extinguish all alleged obligations in full to the Holder, including any interest and penalties, is made dependent upon performance of condition to which the Maker is entitled y the fundamental principals of American Jurisprudence and Law, namely presentation of documentary evidence showing the factual grounds of the alleges obligation, to wit:

1. Documentation that the Holder is, in fact, the holder in due course of any written express 

instrument, note, contract or any other evidence of obligation, wherein the Holder and Maker are named as Parties, bearing a bona fide signature of the Maker or bona fide signature of an authorized agent of the Maker, to which this offer of performance refers.

The term “Signature” means and includes any symbol executed or adopted by a party with present intention to authenticating the validity of a writing.  And, “Bona Fide Signature” in contracts, any symbol executed or adopted by a party attesting that that party voluntarily entered into the agreement in good faith, and that all terms, conditions, and obligations were fully disclosed, and that the party fully understood the consciousness of the instrument.

2. Documentation that the Holder or an Agent of the Holder disclosed all the terms, 

conditions and obligations of any written express instrument, note, contract or any other evidence of obligation the Holder alleges the Holder is holding in due course.

3. Documentation as to who performed the disclosure and what procedure was implemented 

by the Holder to insure that the Maker received full disclosure of the terms, conditions and obligations of any written express instrument, note, contract, or any other evidence of obligation the Holder alleges the Holder is holding in due course.

4. Documentation of the facts necessary to establish that the Maker is specifically and 

unequivocally make liable by law for the payment of the obligation alleged by the Holder; that the Holder clearly identify the particular applicable statute(s), code(s), and regulations(s) or corporate bylaws that created the liability for the payment of the obligation alleged by the Holder.

5. Documentation of the facts necessary to establish that the Maker is subject to the 

legislative jurisdiction, regulation and control of the legislative or corporate entity which created the obligation alleged by the Holder.

6. Documentation of the facts necessary to establish that the Maker is specifically and 

unequivocally made liable by a statute staple for the payment of the obligation alleged by the Holder, and clearly identify the particular simple contract, with the underlying confession of judgment and recognizance, that created the liability for the obligation alleged by the Holder.  

7. Documentation of the facts necessary to identify the specific property upon which the 

obligation alleged by the holder has been imposed by legislative enactment, statute staples, simple contracts or corporate bylaws.

8. Documentation of the facts necessary to establish that such property upon which the 

obligation alleged by the Holder actually came into the possession or control of the Maker.

The Holder has the duty to produce for the Maker’s consideration all documentation required, upon which the Holder asserts the Holder’s claim of an alleged obligation, immediately prior to, or at the time of presentment of this note to the Maker.  Should the Maker receive no response from the Holder, such lack of response shall be deemed by the Maker as a rejection of the Maker’s tender offer of performance, as such a lack of response and rejection by the Holder would mean that there is no factual basis for the Holder’s claim of an alleged obligation.


The courts have constantly affirmed and upheld the nature, meaning and effect of an offer or performance, such as this offer of the Maker to the common law as codified by the California Legislature:


“A tender is an offer of performance, made with the intent to extinguish the obligation.”(Civil Code, Section 1484).  “When properly made, it has the effect of putting the other party in default if he refuses to accept it.”  (Weisenberg v. Hirschorn, 97. Cal. App. 532,275 P. 997; Lovetro v Steers, 234 Cal. App. 2d 461, 44 Cal.Rptr. 604; Holland v Paddock, 142 Cal. App. 2d 534, 539, 298 P. 597)


“An offer of performance, including the exercise of an option is ineffective if it imposes conditions upon its acceptance which the offeror is not entitled to demand.” (Civil Code, Section 1494; Schiffner v. Pappas, (1963) 223 Cal. App. 2d 526, 35 Cal. Rptr. 817).  “however, the imposition of such conditions is waived by the offeree if he does not specifically point out the alleged defects in the tender”  (Civil Code, Section 1501;  Code of Civil Proc., Section 2076; Hohener v. Gauss (1963) 221 Cal. App. 2d 797, 34 Cal. Rptr. 656).  “The rationale of the requirement of the specific objection is that the offeror should be permitted to remedy any defects in his tender; the offeree is therefore not allowed to remain silent at the time of the tender and later surprise the offeror with hidden objections.”  (Thomassen v. Carr(1967) 250 Cal. App. 2d 341,349,350,58 Cal. Rptr. 297)


“A tender need not be kept good when it appears that it will not be accepted.”  (Hossom v. Ccity of Long Beach (1943) 189 P. 2d 787, 83 C.A 2d 745).


“By failure to object to a tender as to the mode of the offer, the party to whom the tender is made waives the grounds of the objections, which he had an opportunity to state at the time and which could have been obviated by the tenderer.”  Smith v. Central & Pacific Imp. Corp. (1919) 187 P. 456, 45 C.A. 384).

Presumption of Good Faith and Fair Dealing:

The law presumes that parties act fairly and honestly, that their dealings are in good faith and without intention to cheat, hinder, delay or defraud another, and if any transaction called into question is equally capable of two constructions, one that is fair and honest and the other dishonest, then, in that case, the law presumes the transaction to be fair and honest.  Therefore, the Maker is not going to conclude that the Holder is either manifestly attempting to “put one over” on the Maker by asserting an alleged obligation and liability where none exists, or attempting to collect said alleged liability, which the Maker does not owe, by fraudulent or deceitful means.


Therefore, the Maker makes this good faith offer of performance with the intent to extinguish the liability and obligation alleged by the Holder.


Holder has ten (10) days from receipt, hereof, to protest the mode of the Maker’s tender offer of performance to pay, discharge, and extinguish the liability and obligation alleged by the Holder, or serve notice upon the Maker that the liability and obligation alleged by the Holder has been discharged and extinguished, and that all liens, levies, mortgages, and/or deeds of trust on real, personal tangible and intangible property have been released, satisfied or reconveyed as the case may be.


In the absence of acceptance of (or objection to) this offer of performance by the Holder, any further attempt by the Holder to collect the alleged obligation will be viewed by the Maker as Malicious Harassment with the intent to defraud.


Holder’s failure to present this Promissory Note to the Maker within Thirty (30) days from the date that this Promissory Note was made, will be deemed by the Maker that this Promissory Note has Discharged and Extinguished, in Full, any and all liability and obligation of the Maker to the Holder.

Done this _____ day of the __________ month, AD 2000.

By: ________________________________

       ROBERT J. SMITH, Maker

